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®mte& States Court of Appeals; 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10389 


Pauline Cappelen, appellant 
United States of America, appellee 


APPEAL PROM THE UNITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The appellant, Pauline Cappelen, as the designated bene¬ 
ficiary, brought a libel on June 7,1946, to recover the proceeds 
of a Second Seaman's War Risk Policy, in the amount of 
$5,000, issued by the War Shipping Administration, pursuant 
to the provisions of Section 1128 (a), Title 46, U. S. C. A., 
as amended, to Jens M. Cappelen (hereinafter referred to as 
the insured), Master of the S. S. William B. Giles . It was 
alleged, inter alia, that the insured lost his life on June 8, 
1943, from a bullet wound while serving aboard the S. S. Wil¬ 
liam B. Giles in a theatre of war (Joint App. 2-A, 4-A). 

A special plea to the jurisdiction of the court on the ground 
that the suit was not brought within two years after the cause 
of action arose, as provided for under the terms of Section 
745, Title 46, U. S. C. A., was dismissed (Joint App. 5-A, 
11-A). Appellee thereafter answered, denying, among other, 
things, that the insured lost his life under such circumstances, 
as would bring the loss within the terms of the policy, and 
raising again the statutory limitation on right of the appellant 
to sue (Joint App. 13-A). The trial judge declined to pass 

(l) 
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upon the limitation question because it did not appear from 
the record whether the judge who originally dismissed this 
plea did so because the defense was improperly asserted by 
special plea to the jurisdiction, rather than by answer, or 
whether he considered the merits of the defense and con¬ 
cluded that the action was not, under circumstances of the 
case, barred by the statute of limitations; and for the further 
reason that, in view of his conclusion that the appellant’s 
action must be dismissed on the merits, he did not consider 
it proper for him, as an assigned judge sitting at the trial, 
to consider or pass upon the defense of the statute of limita¬ 
tions (Joint App. 18-A, 19-A). 

1 The pre-trial order correctly stated the basic question to be, 
whether the insured’s death “* # * was due directly and 
proximateiy to a risk of war and warlike operations.” (Joint 
App. 17-A). 

The trial court held, among other things, that the insured 
was killed by a weapon in his own hand; that the facts are 
as consistent with the theory of accidental death as suicide; 
that a preponderance of evidence indicated that his death was 
due to accident rather than suicide; and that, accordingly, 
the libel of the appellant should be dismissed (Joint App. 
18-A, 22-A). 

A motion for a new trial by appellant and to amend findings 
was denied and libel was dismissed in final decree (Joint App. 
34-A), in which the appellee was allowed its costs of $92.55 
(Joint App. 35-A). 

FACTS 

The stipulation shows that the insured was, at the time of 
j his death, on June 8,1943, the holder of a Second Seaman’s War 
1 Risk Policy, in the amount of $5,000, issued by the appellee; 
that such policy was in force during the voyage of the S. S. 
William B. Giles from New York to Casablanca, Morocco, and 
that the proceeds thereof are payable to Pauline Cappelen, the 
' designated beneficiary, if the loss comes within the coverage 
of the policy. It also shows that the harbor of Casablanca was 
within the European theater of war and was used by the ap¬ 
pellee to land troops and material; that the Giles was com¬ 
missioned in September 1942, and was owned by the appellee 
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and operated by the Mississippi Steamship Lines through the 
War Shipping Administration (Joint App. 14-A). 

It was also stipulated that the Giles sailed on May 14,1943, 
from the United States, arriving in Casablanca, Morocco, on 
June 3, 1943; that, at approximately 10:00 p. m. on June 7, 
1943, the steward (Malone) took poached eggs and coffee to 
the insured in his cabin; that on said occasion the insured asked 
the steward to bring some orange juice to his cabin at 6:00 a. m. 
on June 8, 1943; that the next morning the steward entered 
the cabin room and placed the orange juice on the table; that, 
upon leaving the cabin, he saw that the insured’s face was cov¬ 
ered with blood; that he notified the officers of the ship; that 
the insured was pronounced dead upon examination; that his 
body was in a semi-sitting position on the bunk, clad only in 
' a pajama coat, with a bullet wound through his head; that he 
was leaning against the bulkhead, his legs hanging over the 
side of the bunk; that a .38 caliber Smith and Wesson revolver, 
issued to the insured by the Navy Department, was lying be¬ 
tween his legs with the butt pointing upward; that the inves¬ 
tigation made through the Office of the Provost Marshal dis¬ 
closed that the weapon was tested for fingerprints and only 
those of the deceased were found thereon; that a United States 
Navy doctor was immediately summoned from a nearby de¬ 
stroyer, and that on the same day the body was taken ashore 
and an autopsy was performed by the United States Army 
Medical Corps; that after the body was removed the steward 
found a spent bullet in the rug of the cabin; that members of 
the crew had no knowledge or information of any fact which 
might cause the Master to commit suicide; that no note or 
writing was found in the cabin of the insured; that the insured 
was well liked by his crew and that he appeared to them as 
brave and courageous (Joint App. 14-A). 

The autopsy report found an irregularly oval bullet hole at 
medial can thus of the right eye, 1.5 x 1 cm. with an area of 
charring (point of entrance) around the bullet hole for a dis¬ 
tance of 6 cm.; that the point of exit was at the base of the 
occiput just to the right of the midline and consists of a slitlike 
wound 0.3 x 0.3 around which no powder marks were noted 
(Joint App. 37-A). 
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It was further stipulated that the claim of the appellant 
for the proceeds of the insurance policy involved herein was 
not filed with the War Shipping Administration until January 
30, 1946, and that the said claim was administratively disal¬ 
lowed on March 25,1946 (Joint App. 1V-A). 

QUESTIONS PRESENTED 

' 1. Whether the finding of the court that the insured’s death 
was not due directly and proximately to a risk of war or war¬ 
like operations is clearly erroneous. 

' 2. Whether the court committed prejudicial errors in the 
conduct of the trial. 

1 3. Whether the libel was barred by limitations. 

STATUTES AND POLICY PROVISIONS INVOLVED 

The pertinent statutes and policy provisions are set forth in 
the Appendix, infra, p. 14. 

SUMMARY OP ARGUMENT 

The insurance here was against loss of life due directly and 
proximately to a risk of war or warlike operations. The in¬ 
sured was found dead in his bunk with a bullet wound in his 
1 head on June 8,1943, while the S. S. William B. Giles, on which 
he was serving as Master, was standing in the harbor of Casa¬ 
blanca, Morocco, just prior to its departure for a return voyage 
to the United States. A .38 caliber Smith and Wesson revolver, 
upon which there were only the fingerprints of the insured, 
was found lying between his legs. The court below found 
that death was caused by the accidental discharge of the re¬ 
volver while it was in the hands of the insured and accordingly 
found that death was not due directly and proximately to a 
risk of war or warlike operations. There was ample evidence 
to sustain this finding. It is a well established principle of 
Admiralty law that the finding of fact by a trial court will not 
be disturbed unless clearly erroneous. 

The allegations of prejudicial errors in the conduct of the 
trial are without foundation or merit. The court excluded 
from the evidence a newspaper clipping pertaining to an inter¬ 
view of a reporter with Captain Cappelen upon his return to 
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Washington after the maiden voyage of the S. S. WHUam B. 
Giles, as well as a cablegram from the appellant to Captain 
Cappelen while he was on this voyage. The court properly 
concluded that to allow their introduction would be going too 
far afield. Likewise, the allegations of errors with respect to 
the courts findings, are without foundation. The evidence, 
with all reasonable inferences to be drawn therefrom, amply 
supports the court’s findings. 

- Finally, this suit is barred by the statute under which it 
was brought. The statute provides that the suit shall be 
brought within two years after the cause of action arose. The 
cause of action arose on June 8,1943, date of death of the in¬ 
sured. The suit was not brought until June 7,1946. Hence, 
it is barred and the court is without authority to entertain it. 

ARGUMENT 

•% ». '• • % * i' * ' \ * *** r V, * * *' **',**■’/ iV\, ■ t , ),iff I 

I 

The finding of the court that the insured’s death was not due 
directly and proxhnately to a risk of war or warlike opera¬ 
tions is not clearly erroneous and the libel was properly 
dismissed on the merits ; 0 ' 

(a) Article 3 of the policy provides, in pertinent part, as 
follows: 

The insurance is for loss of life, * * * of the 
insured, directly and pr;oximateiy caused by risks of 
war and warlike operations * # * (Supplement— 
Joint App. and Appellee’s App. p. 14). 

(b) There isn’t a scintilla of evidence here that the death 
of the insured was directly and proximately due to a risk 
of war and warlike operations. 

* # # The mere fact that in time of wax a mem¬ 
ber of the crew of a merchant vessel, carrying muni¬ 
tions of war, is injured or loses his life and has a policy 
covering him against “war risks”, does not entitle him 
or his representatives to recover against the one so in¬ 
suring, is clear even though a very broad construc¬ 
tion be adopted. Injury or death must be the result 







of a risk of war. The war must be the proximate 
cause. * # # . 

Dennehy v. United States, 15 F. (2d) 196 (S. D. N. Y.). 
Ferro v. United States Lines Co., 74 F. Supp. 250 (S. D. 
N. Y.). 

Crist v. United States War Shipping Administration, 
163 F. (2d) 145, (C. C. A. 3). 

Remold v. United States, 167 F. (2d) 556 (C. C. A. 2). 
Cf. General Insurance Co. of America v. Link, 173 F. 
(2d) 955 (C. C. A. 9). 

United States v. Standard OH Co. of New Jersey, 178 
F. (2d) 488 (C. C. A. 2). 

Gadsden v. United States, 54 F. Supp. 151 (D. C. Md.). 
Carson v. United States, 89 F. Supp. 114 (D. C. Md.). 
Faison v. United States, (S. D. N. Y.) (Unreported). 
In United States v. Standard Oil Co. of New Jersey, supra, 
the court defined “war risk” in relation to proximate cause and 
stated the American rule to be as follows: 

Our own court has emphasized that the proximate 
cause of a loss must have been warlike in order to make 
the loss a war risk. Reinold v. United States, 2 Cir., 167 
F. 2d. 556, certiorari denied 335 U. S. 824, 69 S. Ct. 48, 
holding that the shooting of an officer of an armed 
merchant vessel by a drunken guard was not within a 
war risk life policy. And search for the “cause nearest 
the loss” has been the basis for the determination of 
liability under analogous circumstances in many other 
cases. * * # Thus we believe a correct statement 
of the American rule to be that under a policy which 
expressly insures against war risks or “all consequences 
of hostilities or warlike operations,” the coverage extends 
only to perils due directly to some hostile action, military 
maneuver, or operational war danger, and does not 
include the aggravation or increase of a maritime risk 
because of war operations. 45 C. J. S. Insurance § 863. 

(c) It is a well-established principle of admiralty law that 
the findings of fact by a trial court will not be disturbed un¬ 
less clearly erroneous. 








Hodges v. Standard Od Co. of New Jersey, 123 F. (2d) 
362(C.C.A.4). 

Jordan v. Texas Co., 123 F. (2d) 614 (C; C. A. 4). 
Crist v. United States War Shipping Administration, 


supra. 

Gatewood v. Sanders, 152 F. (2d) 379 (C. C. A. 4). 
Virgin v. United States, 165 F. (2d) 81 (C. C. A. 4). 


In Jordan v. Texas Co., supra, the court said: 

There is no better established principle of admiralty 
law than that questions of fact, resolved by a trial 
judge on conflicting evidence, are entitled to great weight 
and will not be reversed except for plain error (cases 
cited). We know of no authority to the contrary. 

In Gatewood v. Sanders, supra, the court said: 

We are here bound by the findings of the District 
Judge, who saw and heard the witnesses, unless these 
findings are deemed by us to be clearly erroneous. 


The court below held that the facts of the case are as con¬ 
sistent with the theory of accidental death as suicide and that 
a preponderance of the evidence indicated that his death was 
due to accident rather than suicide. The court below, through¬ 
out the trial, endeavored to ascertain the plaintiff's theory 
as to how the insured came to his death. Near the end of the 
trial (Joint App. 81-A) the court said to the proctor for the 
appellant: 

* * * It seems to me that the Court ought to be 
advised just what theory the libellant is trying to es¬ 
tablish in this case. I think that in order for a law¬ 
suit to be intelligently tried that the libellant must 
have some theory. Now it hasn't appeared to me yet 
whether you are trying to establish that he didn't com¬ 
mit suicide. I don't believe you should be permitted 
to proceed on both theories, trying to establish that he 
did commit suicide and at the same time trying to 
establish that he didn't commit suicide. Are you pre¬ 
pared to announce what it is that you want to prove in 
this case? 
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The proctor for the libellant indicated that he did not want 
to prove that the insured committed suicide. However, he 
never stated just what his theory was as to how the insured 
came to his death. A search of the appellant’s brief fails to 
disclose any theory upon which she relies to recover. It is dif¬ 
ficult to understand how the libellant can say that the court’s 
finding is clearly erroneous. 

1 All of the evidence here establishes that the insured either 
lost his life through accidental death or from a self-inflicted 
wound, and the policy does not extend the coverage to a loss 
under either of these circumstances. The mere fact that he 
lost his life during wartime in the European theatre does not 
bring the loss within its coverage. The war must be the direct 
and proximate cause of the loss of life. And by no stretch of 
: the imagination can it be said that the loss herein is directly 
and proximately due to a risk of war or warlike operation . 

The court found, under the evidence, and we think properly 
so, that the insured lost his life through accidental death. We 
1 do not think that this finding is clearly erroneous. Hence, 

: we submit that the judgment of the trial court should be 
sustained. 

The appellant leans heavily on the case of Shrader v. United 
States , 180 F. (2d) 972 (C. C. A. 6). The court’s ruling therein 
was based upon the peculiar facts and circumstances which 
obtained in that case. The facts of the Shrader case are al¬ 
together different from the facts in the instant case and it is 
submitted that the Shrader case is not authority for the 
reversal of the court below in the instant case. 

II 

The trial court did not commit prejudicial error in the 

conduct of the trial 

(a) The appellant contends that the trial court erred in 
refusing her demand first made during the trial, for the pro¬ 
duction of certain public records, including the rough logs of 
the Giles since its commission in August* 1942, and in not al- 
1 lowing her to offer secondary evidence as to the contents of 
such logs. The appellant moved during the trial to have 
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the appellee produce the rough log of the S. S. William B. 
Giles, as well as the log of the FLOTILLA COMMAND of 
the convoy, pertaining to the voyage of this ship to Calcutta, 
India, and return, and the records of the government showing 
the number of ships sunk monthly during the period Septem¬ 
ber 1942 until June 1943, the number of military personnel 
including Army, Navy, Marine Corps and the Merchant 
Marine, with respect to the number of cases of war neurosis. 
This motion was overruled, because as the Court said it was 
“* # # absolutely too late when made during the trial” 
(Joint App. 46-A, 52-A). 

Moreover, the secondary evidence offered as to happenings 
on the maiden voyage of the Giles to Calcutta, was a news¬ 
paper clipping from the Washington Post, dated April 27,1943, 
showing an interview of a reporter with Captain Cappelen, 
in which the latter recounted his experiences during the voyage, 
and a cablegram containing New Year greetings from the 
appellant to the insured in January 1943. The newspaper 
clipping was purely hearsay and the court properly excluded 
it. The cablegram threw no light upon the voyage, and the 
court also properly excluded it. 

Again, the occurrences on the voyage to Calcutta and re¬ 
turn, as well as the other evidence sought by the motion, were 
too remote to effect the issue in the instant case, since they 
related to a prior voyage and shed no light upon the cause 
of the insured's death. Especially is this true since it is ad¬ 
mitted that appellant was not endeavoring to prove that the 
insured committed suicide as the result of war neurosis caused 
by service. 

(b) Appellant also contends that the court erred in admit¬ 
ting appellee's Exhibit No. 1, covering the proceedings of a 
Board of Officers appointed at Casablanca on June 8,1943, be¬ 
cause there was no convening order (Joint App. 84-A). But 
an examination of this exhibit discloses that a copy of the 
order convening this board was attached to proceedings. The 
only ground of objection, therefore, to its admission is without 
foundation. In any event, its admission was harmless as there 
is ample evidence otherwise to support the court's findings 
and conclusions. 
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(c) .The appellant says that the court further erred: 

1. In finding that the Giles lay at anchor for several days 
in Casablanca prior to June 8,1943. 

2. In finding that cognac bottles were found in the Captain's 
cabin and that he was intoxicated. 

3. In finding that the death was caused by a .38 caliber 
Smith and Wesson, issued to the insured by the Navy. 

4. In finding that the accident which caused the insured's 
death might have occurred at any time in any place even though 

< the court found that it occurred aboard ship in a theater of 
war by a weapon issued to the Captain to be carried in line 
of duty. 

5. In awarding costs against appellant. 

The alleged erroneous finding under (c) 1, above, is without 
merit. The length of time the ship lay at the harbor at Casa¬ 
blanca, whether “at anchor” or “at the dock,” is immaterial 
and in no way affects the issue. The stipulation is to the effect 
1 that the Giles arrived in Casablanca on June 3, 1943, and was 
scheduled to return to the United States on June 8, 1943. 
Upon this stipulation, the court found that the ship lay “at 
anchor” in the harbor of Casablanca for several days. As a 
matter of fact the ship was docked most of the time it was in 
| this harbor. Obviously, the court was referring to the fact 
that the ship was docked in the harbor of Casablanca for sev¬ 
eral days (Joint App. 19-A). 

There is ample evidence to support the finding under (c) 2, 

; above. The only witness who testified with respect to the 
cognac bottles and the intoxication of the insured, was Malone, 
a witness for the appellant. He said that there were cognac 
! and brandy bottles in the insured’s cabin, and that the insured 
was, in his opinion, in an intoxicated condition during the time 
| that he remained in his cabin, although he never saw him take 
a drink (Joint App. 91-A). 

With reference to the alleged error under (c) 3, above, the 
court could not have reached any conclusion under the evi¬ 
dence in this case other than that the insured lost his life as 
i a result of a bullet fired from a .38 caliber Smith and Wesson. 

A revolver of this caliber and make was found between the 
1 legs of the insured, with only the insured’s fingerprints upon it. 
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It must have been fired from close range because there was 
charring around the bullet wound at the point of entrance. 
There is no evidence from which the inference may be drawn 
that the insured came to his death as a result of a bullet fired 
from a revolver in the hands of another or from any other 
revolver than the Smith and Wesson found between his legs. 
The court would have been forced to resort to speculation or 
conjecture in order to have reached any other conclusion, and 
this it could not do. 

The court did not err as asserted in (c) 4, above, in finding 
that the accident through which the insured lost his life could 
have occurred at any time and in any place (Joint App. 22-A). 
If the insured lost his life, as the court found, from a bullet 
fired from a pistol in his own hands, it follows that such an 
accident could occur at any time and in any place. The mere 
fact that the insured lost his life aboard ship in a theater of 
war by a weapon issued to the insured by the Navy, does not 
bring such loss within the coverage of the policy. 

The appellant should not complain about the allowance to 
appellee of its costs, including the cost of taking the depositions 
of the witnesses, Malone and Holbrooke (c) (4), above, as a 
part of the final decree, for these depositions were used as a 
part of her evidence. The amount included represents the 
appellee's actual disbursements for the taking of such deposi¬ 
tions, and the appellee is entitled to reimbursement for this 
sum as a part of its costs (Joint App. 35-A). 

111 , 

The libel was barred by limitations 

The jurisdiction of the court to hear and determine the libel 
is grounded in the provisions of Section 1128 (d), title 46 
U. S. C. A., which provides that such suits shall proceed and 
be heard and determined according to the provision of Sec¬ 
tions 741-745, Title 46, U. S. C. A. (Suits in Admiralty Act). 
(Appellee's App. p. 14.) 

Section 745 of the Act, mpra, reads, in pertinent part, as 
follows: 




* * That suits based on causes of action arising 

prior to the taking effect of this chapter shall be brought 
within one year after this chapter goes into effect; and 
all other suits hereunder shall be brought within two 
years after the cause of action arises. * * * [Italics 
supplied.] * — 

This cause is brought under the foregoing provision of the 
statute and it arose subsequent to its enactment. See also 
Article 22 of the Second Seaman’s War Risk Policy (Appellee’s 
Appendix, p. 16).' • • 

The insured died on June 8, 1943. A claim in writing, as 
required by a policy provision (Article 9, Appellee’s App., p. 
id), by appellant was not filed with the War Slipping Admin- 
istration until January 30, 1946, and this claim was disap¬ 
proved on March 25, 1946. The libel herein was not filed 
until June 7,1946. 

The appellant contends that the cause of action did not 
arise until she received administrative denial, on March 25, 
1946, of her claim filed with the War Shipping Administra¬ 
tion, on January 30, 1946. But the courts are unanimous in 
holding that a cause of action, such as here, arose upon the 
death of the insured. 

Piascik v. United States , 65 F. Supp. 430 (S. D. N. Y.). 
KeU v. United States, 65 F. Supp. 431 (D. C. Md.) 
(Judge Chesnut). 

O'Neill v. Cunard White Star Limited, 69 F. Supp. 943 
(S. D. N. Y.). 

Compare Sorensen v. United States, 69 F. Supp. 660 
(S. D. N.Y.). 

If the cause of action arose upon the date of death of the in¬ 
sured (June 8, 1943), more than two years had expired when 
the'claim was filed with the War Shipping Administration 
and about three years had expired after the cause of action 
arose when suit was filed. Hence, the bar of the statute had 
fallen when the suit was commenced. 

Piascik v. United States, supra . 

KeU v. United States, supra . 





Sgambati v. United States, 172 F. (2d) 297 (C. C. A. 2). 
Compare Osbourne v. United States, 164 F. (2d) 767 
(C. C. A. 2). 

CONCLUSION 

For the reasons mentioned, it is respectfully submitted that 
the libel was properly dismissed, and that the judgment of the 
court should be affirmed. — > - 

George Morris Fay, 

. United States Attorney . 
H. G. Morison, * r / : 

— Assistant Attorney General. 

D. Vance Swann, 

. * * • 

Attorney, Department of Justice. 

Onan A. Htdhick, ■ - 

Attorney, Department of Justice. 

August 1950. 



APPENDIX 


Section 1128d, Title 46 U. S. C. A., reads in part, as follows: 

In the event of disagreement as to a claim for losses 
or the amount thereof, on account of insurance under 
sections 1128-1128h of this title, an action on the claim 
may be brought and maintained against the United 
States in the district court of the United States sitting 
in admiralty in the district in which the claimant or 
his agent may reside, or in case the claimant has no 
residence in the United States, in a district court in 
which the Attorney General of the United States shall 
agree to accept service. Said suits shall proceed and 
shall be heard and determined according to the provi¬ 
sions of sections 741-752 of this title insofar as such 
provisions are not inapplicable and are not contrary 
to or inconsistent with the provisions of sections 1128- 
1128h of this title. # 

Section 745, Title 46 U. S. C. A., reads in pertinent part, 
as follows: 

Suits authorized by this chapter may be brought only 
on causes of action arising since April 6,1917: Provided, 
That suits based on causes of action arising prior to the 
taking effect of this chapter shall be brought within 
one year after this chapter goes into effect; and all other 
suits hereunder shall be brought within two years after 
the cause of action arises. * * # . 

Article 3 of the Second Seaman's War Risk policy reads 
in part, as follows: 

The insurance is for loss of life # * # of the in¬ 
sured, directly and proximately caused by risks of war 
and warlike operations, including capture, seizure, de¬ 
struction by men-of-war, sabotage, piracy, takings at 
sea, arrests, restraints and detainments, acts of kings, 
princes and peoples in the prosecution of hostilities or 

(14) 
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in the application of sanctions under international 
agreements, whether before or after declaration of war 
and whether by a belligerent or otherwise, including 
factions engaged in civil war, revolution, rebellion, or 
insurrection, scuttling to prevent capture, aerial bom¬ 
bardment, or, attempts at, or measures taken in defense 
of, all of the foregoing acts, floating or stationary mines, 
torpedoes, whether derelict or not, collision caused by 
failure, in compliance with wartime regulations, of said 
vessel or any vessel with which she is in collision, to 
show the usual full peacetime navigation or anchorage 
lights, stranding caused by the absence of lights, buoys, 
or similar peacetime aids to navigation consequent upon 
wartime regulations, stranding caused by the failure of 
said vessel to employ a pilot in waters where a pilot 
would ordinarily be employed in peacetime, but in which 
the employment of a pilot is dispensed with in com¬ 
pliance with military, naval, or other governmental 
orders, or with a view to avoiding imminent enemy at¬ 
tack (for the purposes of the foregoing, the failure to 
show lights, the absence of lights, buoys, etc., and the 
failure to employ a pilot shall be presumed to be the 
cause of the collision or stranding unless the contrary 
be proved, and stranding shall include sinking conse¬ 
quent upon stranding cm* contact with any part of the 
land), collision with another vessel in the same convoy 
or collision with any military or naval vessel, that is to 
say, a vessel manned by and under the control of mili¬ 
tary or naval personnel and designed to be employed 
primarily in armed combat service, stranding, collision, 
or contact with any external substance (including ice, 
but excluding water), as a result of deliberately placing 
the vessel in jeopardy, in compliance with military, 
naval, or other governmental orders in order to avoid 
imminent enemy attack, or as an act or measure of war 
taken in the actual process of embarking or disembark¬ 
ing troops or loading or unloading material of war. 

The fact that a vessel, or any vessel with which such 
vessel is in collision, is carrying troops or military or 
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other supplies, or is proceeding to or from a war base, 
or is manned or operated by military or naval personnel, 
shall not alone be sufficient to include in this policy 
any claim which is not included by the foregoing terms 
of this article. [Italics supplied.] 

Article 9 of the Second Seaman's War Risk Policy reads 
as follows: 

No claim for insurance for loss of life shall be recog¬ 
nized unless presented in writing to the Insurer. Any 
payment or payments of the insurance or the install¬ 
ments thereof made prior to the presentation of this 
claim shall be conclusively deemed to have been prop¬ 
erly made under this Policy and in complete discharge 
of the obligation of the United States under this Policy 
to the extent thereof. 

Article 22 of the Second Seaman's War Risk Policy reads 
as follows: 

No action or suit upon this Policy shall be valid un¬ 
less commenced within two years from the time the in¬ 
surance, benefits, or allowances conferred by this Policy 
are payable, except that 

(a) an action or suit by the insured may be com¬ 
menced at any time within two years after he returns 
to the United States or the termination of the present 
war shall have been proclaimed by the President, which¬ 
ever first occurs, and 

(b) the time during which a person, other than the 
insured, is in enemy-occupied territory shall be excluded 
from the two-year period as aforesaid. 
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